This article explores issues associated with impaired decision-making capacity for Indigenous Australians. There is very little published on the subject of impaired decision-making capacity in Australia, particularly in relation to Indigenous people. To gain some insight into this subject, this article looks at some indicators of impaired decision-making capacity for Indigenous Australians such as rates of intellectual disability and mental illness. The Australian state-based Guardianship and Administration system -the legislative framework designed to provide for decision-making for people with impaired capacity-is briefly described before looking at the cultural relevance of this Western system and its constructs for Indigenous Australians. Future investigation should be directed at exploring existing and alternative strategies to support Indigenous Australians with impaired capacity and their carers.
This article explores indicators of the extent to which Indigenous Australians experience impaired decision-making capacity (impaired capacity), which is a complex legal concept embedded in a statutory framework, the Guardianship and Administration system. This system is designed to provide guidance to assist people with impaired capacity for the administration of particular decisions, usually around personal, health and financial issues. The Guardianship and Administration legal framework in Australia provides for a range of substitute decision-making and supported decision-making mechanisms for people with impaired capacity. Little research has been conducted on the legal notion of impaired capacity within Australia, particularly on indicators of impaired capacity for Indigenous Australians, or on the cross-cultural relevance of this concept. Whether impaired capacity as currently understood in a Western framework is relevant for Indigenous Australians is discussed.
Decision-making Capacity
The notion of decision-making capacity has evolved as a legal construct in liberal democracies as the means for specifying which people (usually those with an intellectual disability or mental illness) may require being taken care of by others (Silberfeld & Checkland 1999) . Legal definitions of mental capacity have moved from viewing mental capacity as a global, all-embracing condition to a more specific condition restricted to particular realms of decision-making, usually around personal, health and financial types of decisions. Although defined by legislation, capacity is usually assessed by a psychologist or psychiatrist who tests a person's cognitive abilities. Moberg and Kniele (2006) note that there is much debate among practitioners as to which combination of cognitive abilities comprises decision-making capacity, and therefore there is much variability in the methods and measures used to evaluate decision-making capacity in the clinical context. Decision-making capacity is now, in general, defined in terms of functional abilities to understand information relevant to a particular decision, and to appreciate the consequences of the presenting options. As an example of a legislative definition of capacity, Schedule 4 of the Queensland Guardianship and Administration Act 2000 states that capacity, for a person for a matter, means the person is capable of-(a) understanding the nature and effect of decisions about the matter; and (b) freely and voluntarily making decisions about the matter; and (c) communicating the decisions in some way.
A person with impaired capacity may have one or more of the following: an intellectual disability; an acquired brain injury (ABI); a history of drug and alcohol abuse which has impaired neurological functioning; dementia; a mental illness that impacts on the ability to make decisions; emotional and/or physical trauma (which may be past or present); or a developmental disorder such as Autism Spectrum Disorder or Asperger's Disorder.
Indicators of Impaired Capacity
Data on the incidence of intellectual disability, mental illness, dementia, Foetal Alcohol Syndrome, acquired brain injury, petrol sniffing and other substance abuse problems may provide an indication of the levels of impaired capacity among Indigenous Australians. Unfortunately, there is a relative lack of robust data on these issues. For example, a recent federal inquiry into petrol sniffing states that the absence of statistical data and full and accurate records of petrol sniffing in Indigenous communities makes it difficult to determine the full impact of petrol sniffing (Senate Community Affairs References Committee 2006). Some indicators, however, are provided below.
A study on intellectual disability among the Indigenous population of Western Australia found that although comprising 3.5 percent of the population, Indigenous Australians represented 7.4 percent of all people registered for intellectual disability services (Glasson et al. 2005 Additionally, using data from the 1993 ABS Survey of Disability, Ageing and Carers, the Australian Institute of Health and Welfare has estimated that 1-1.9 percent of the Australian Indigenous population has an ABI-related disability (Australian Institute of Health and Welfare 1999), and a recent study in the Kimberley region of Western Australia found a higher prevalence of dementia among Indigenous people than in the general population (Smith et al. 2007 ).
Only recently have data been published on Foetal Alcohol Syndrome in Australia, and they have highlighted the over-representation of Indigenous children with Foetal Alcohol Syndrome (Elliott et al. 2008) . Findings from a five-year study of cannabis users in Arnhem Land, Northern Territory, were that ongoing heavy cannabis use is commonplace in the already vulnerable Indigenous communities (Lee et al. 2009 ). From these reported statistics, it seems fair to assume that there would be many Australian Indigenous people whose disability, disorder or condition would fit the legal definition of impaired capacity. The factors contributing to reported greater levels of disability, mental illness, dementia and acquired brain injury are likely to be linked to the extreme marginalisation and social disadvantage experienced by many Indigenous people since European settlement ( In Australian states there are mixtures of three legislative frameworks for covering any loss of a citizen's presumed decision-making capacity (Carney 2004) . The public planning option, which may involve the appointment of a statutory agency as a guardian of last resort; the private planning option, which involves designating a private citizen as an enduring power of attorney (for financial affairs), an enduring guardian (for personal affairs) or an enduring health power (health affairs); and the person responsible model, where lack of decision-making capacity is handled through a presumed appointment of family/ friends.
The state-based Australian Guardianship and Administration scheme, designed to protect people with impaired capacity primarily through the public planning option, is relatively new, having been developed over the past twenty years (House of Representatives Standing Committee on Legal and Constitutional Affairs 2007). The Guardianship and Administration legal framework provides for a range of substitute decision-making and supported decision-making mechanisms for people with impaired capacity. Guardianship legislation applies to certain types of decisions, usually relating to personal, health or financial issues.
With supported decision-making, the presumption of capacity is always in favour of the person with a disability who will be affected by the decision, and support should enable the individual to exercise his/her legal capacity (United Nations 2007). Substitute decision-making, which may rely on advance directives and guardians who have court-authorised power to make decisions on behalf of the individual, does not have to demonstrate that those decisions are in the individual's best interests or according to his/her wishes. ■ ■ a lack of awareness of the system and its function by Indigenous people;
■ ■ a lack of cultural relevance of the system; and ■ ■ the inherent difficulties of a statutory system in the Indigenous context, when many past and present government policies have had a negative effect on Indigenous people and communities.
Cunneen (2005) provides additional support for this last point, noting that historically the powers under various Aborigines' Protection Acts had instituted legal regimes that provided for the total control of Indigenous activities, and which presumed that Indigenous people had impaired capacity in general. This may, in part, explain any reluctance on the part of Indigenous Australians to utilise the Guardianship and Administration system.
Other-Gee and colleague's (2001) findings are supported by Setterlund et al. (1999) who, in a study of older people's knowledge of the substitute decision-making process and experiences of abuse, suggest that there are specific cultural factors that reduce access to, and the response of, the Guardianship system for Indigenous people. These include:
■ ■ cultural beliefs in the inappropriateness of taking family issues outside of the family;
■ ■ a belief that appointing an individual as a substitute decision-maker for something that is viewed as a communal responsibility is inappropriate; ■ ■ language barriers, and ■ ■ lack of information and awareness about the law and civil justice remedies.
Additionally, the Law Reform Commission of Western Australia (the Commission) (2006) recently reported that concerns have been raised about the application and accessibility of the Guardianship and Administration system to Indigenous people in that state, including the system's interaction with Indigenous customary laws and cultural beliefs. The Commission found that issues for the Western Australian system to address are:
concern from agency staff about intervening in Indigenous family systems given the historical context of the effect of government policies on Indigenous people; ■ ■ understanding cultural norms, for example, communal sharing and reciprocal obligation;
■ ■ knowing who to talk to within the kinship system; and ■ ■ the system dealing with failings of other systems of care and/or services, for example, when a person is passed between the homeless service system, the criminal justice system, and the mental health system, without getting their needs addressed.
Alternative Approaches for Indigenous Australians to Engage with the Guardianship and Administration Scheme Both of the investigations in Western Australia (Other-Gee et al. 2001 ; Law Reform Commission of Western Australia 2006) concluded that there is, to some extent, a fundamental incompatibility between the values, intentions and operations of the Guardianship system and the aspirations, experiences and social and cultural realities of Indigenous people. In particular, there is a need for specific protocols to be established to ensure that cultural aspects of competency are considered in assessment of capacity. Other-Gee et al. (2001) also suggest that there may be ways in which the Guardianship and Administration system could more effectively support and strengthen the informal supported and substitute decision-making arrangements already in place for some Indigenous people, by enabling local service providers to assist Indigenous families to meet the needs of their family members.
An example of an informal arrangement for substitute decision-making in an Indigenous community is available from a recent hearing in Western Australia (FS [2007] WASAT 202, p 18): Mr S's family and his community have expressed a desire to assist Mr S in making appropriate financial decisions by using the 'old way' which is a process of meetings between Mr S, his family and the relevant elder to discuss financial issues and to attempt to reach a consensus (with, however, Mr S having the final say on how the money is used).
In 2004, Queensland Advocacy Inc consulted with representatives of Indigenous communities in Queensland and recommended that mechanisms be identified to protect and safeguard Indigenous people with impaired capacity who are in receipt of large compensation payments or funding. These mechanisms might include the creation of trusts and the development of resources for community legal services and community workers (Queensland Advocacy Inc 2004) , and could be used to supplement the formal Guardianship and Administration system.
Conclusion
Although the data are somewhat limited, given the numbers of Indigenous people with indicators of impaired capacity, such as intellectual disability and Foetal Alcohol Syndrome, it is reasonable to assume there are some (and perhaps a significant number) of Indigenous Australians with impaired capacity. It is unclear whether the Guardianship and Administration system in Australia is much utilised by Indigenous people, but such information would provide another indicator of the incidence of impaired capacity among Indigenous Australians, and it would be useful if agencies collected data on this. Additionally, while there is a need for more research, early indications from this overview suggest that the Guardianship and Administration system may not be meeting Indigenous peoples' needs because of cultural barriers, such as the misfit between the legislation and Indigenous concepts such as cultural obligation.
There may be a need for a broader range of decision-making alternatives to be developed for Indigenous people. Some alternative approaches might be designed around involving the local Indigenous community and increasing support for informal supported and/or substitute decision-making arrangements, such as providing funding for community resources to aid in planning.
Given the likelihood there may be significant need, urgent research and attention are required focusing on:
ways of improving data collection regarding indicators of impaired capacity for Indigenous Australians such as the incidence of substance misuse and related neurological impairment; as well as the numbers of Indigenous Australians accessing and utilising the Australian Guardianship and Administration system; Considering the historical context in Australia where important life decisions for Indigenous Australians were made by the State, the Guardianship and Administration system may be seen by Indigenous Australians as a contemporary form of the previous "protectionist" legislative framework. Future investigation of the issues outlined in this paper will need to involve Indigenous Australians in order to design and deliver relevant and responsive services.
